IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ARI F ATI YEH, )
trading as WOW Qut | et; )
and GECRGE ATI YEH, )
) Civil Action
Plaintiffs ) No. 07-cv-04798
)
VS. )
)
NATI ONAL FI RE | NSURANCE COMPANY )
OF HARTFORD; )
and CNA, )
)
Def endant s? )
APPEARANCES:

JOHN P. KARALY, JR , ESQUI RE
On behalf of Plaintiffs

M CHAEL F. HENRY, ESQUI RE and

LAUREN A. TULLI, ESQUI RE
On behal f of Defendants

MEMORANDUM

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on National Fire

| nsurance Conpany of Hartford s Motion to Dismss Plaintiffs’

. The within notion avers that the caption of this case inproperly

designates “CNA" as a defendant. Defendants indicate that CNA is a non-Iegal
entity trade nane. The parties have not noved or stipulated to anend the
caption. Accordingly, throughout the remai nder of this Menorandum | shall
refer to defendants collectively as National Fire and as “defendant” in the
si ngul ar.



Conpl ai nt, which notion was filed on Novenber 21, 2007.2 For the
foll ow ng reasons, | grant National Fire Insurance Conpany of
Hartford’s Motion to Dismss Plaintiffs’ Conplaint pursuant to
Rule 12(b)(6) of the Federal Rules of G vil Procedure.
Specifically, | grant National Fire |Insurance Conpany
of Hartford' s (“National Fire”) notion to dismss plaintiffs’
breach of contract claimbecause | conclude that it was untinely
filed under the applicable insurance policy. |In addition,
grant National Fire's notion to dismss plaintiffs’ Bad Faith
cl ai m because | conclude that plaintiffs have not pled sufficient
facts to establish the claim That count is dismssed w thout
prejudice for plaintiff Arif Atiyeh to re-plead that cause of
action with nore specificity. Finally, | dismss plaintiff
Ceorge Atiyeh as a party to this action for |ack of standing.

JURI SDI CT1 ON

Jurisdiction is based upon diversity of citizenship
pursuant to 28 U.S.C. § 1332. Plaintiffs Arif Atiyeh, trading as
WOW Qutl et, and CGeorge Atiyeh are each Pennsylvania citizens.

Def endant National Fire Insurance Conpany of Hartford is an

II'linois corporation. The amobunt in controversy exceeds $75, 000.

2 Plaintiffs’ Answer to Defendants’ Mtion to Disnmiss Plaintiffs’
Conpl aint was filed on January 25, 2008. National Fire Insurance Conpany of
Hartford's Reply to Plaintiffs’ Response to the Mtion to Dismiss Plaintiffs
Conpl aint was filed on February 4, 2008.
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VENUE
Venue is proper pursuant to 28 U.S.C. 8§ 1391(a)(2)
because the events giving rise to plaintiffs’ clains allegedly
occurred in Allentown, Lehigh County, Pennsylvania, which is
| ocated within this judicial district.

PROCEDURAL HI STORY

Plaintiffs initiated this action on Septenber 4, 2007
by filing a Praecipe for Wit of Summons in the Court of Common
Pl eas of Lehigh County, Pennsylvania. Plaintiffs subsequently
filed a two-count Conplaint against National Fire Insurance
Conmpany of Hartford and CNA on Cctober 18, 2007.

On Novenber 13, 2007, defendant renoved the case to
federal court by filing a Notice of Renobval of Action Under
28 U. S.C. Section 1441.

In their Conplaint, plaintiffs allege that they
obtained a commercial insurance policy from National Fire
insuring their real estate business. Furthernore, plaintiffs
all ege that they paid all prem uns under the policy and suffered
a covered loss within the neaning of the contract. Count | of
plaintiffs’ Conplaint alleges breach of contract agai nst Nati onal
Fire for its refusal to indemify plaintiffs’ loss. Count II
sues defendants for acting in bad faith in their handling of
plaintiffs’ claim Finally, plaintiffs seek damages in excess of

$700, 000.



On Novenber 21, 2007, National Fire filed a notion to
dism ss this action pursuant to Rule 12(b)(6), which is presently
before the court for disposition. In its notion, defendant
clainms that plaintiffs (1) breached the suit-limtation clause of
t he insurance policy; (2) have no individual cause of action
under the Unfair Insurance Practices Act; and (3) did not
sufficiently state a claimfor bad faith pursuant to 41 Pa.C S. A
8§ 8371. Finally, defendant clainms (4) that plaintiff CGeorge
Atiyeh does not have standing to bring suit because he was not a
“nanmed i nsured” on the insurance policy.

On January 25, 2008, plaintiffs filed their answer to
National Fire's notion to dismss plaintiffs’ Conplaint.
Plaintiffs’ response avers that (1) their suit is not barred by
the limtations provision of the policy; (2) the claimfor bad
faith satisfies the notice pleading standard under the Federal
Rul es of Civil Procedure; and (3) plaintiff George Atiyeh has
standing to bring suit as a “potential |oss payee”.

On April 24, 2008, with | eave of court, defendant filed
areply brief to plaintiffs’ response.

STANDARD OF REVI EW

A claimmay be di sm ssed under Federal Rule of Cvil
Procedure 12(b)(6) for “failure to state a clai mupon which
relief can be granted”. A 12(b)(6) notion requires the court to

exam ne the sufficiency of the conmplaint. Conley v. G bson,




355 U.S. 41, 45, 78 S.Ct. 99, 102, 2 L.Ed.2d 80, 84 (1957)

(abrogated in other respects by Bell Atlantic Corporation v.

Twonbl vy, US _ , 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)).

Odinarily, a court’s review of a notion to dismss is
limted to the contents of the conplaint, including any attached

exhibits. See Kulwi cki v. Dawson, 969 F.2d 1454, 1462 (3d G

1992). However, evidence beyond a conpl aint which the court my
consider in deciding a 12(b)(6) notion to dism ss includes public
records (including court files, orders, records and |etters of

of ficial actions or decisions of governnent agencies and

adm ni strative bodies), docunents essential to plaintiff’s claim
which are attached to defendant’s notion, and itens appearing in

the record of the case. Cshiver v. Levin, Fishbein, Sedran &

Berman, 38 F.3d 1380, 1384 n.1 and n.2 (3d Gr. 1995).
Except as provided in Federal Rule of G vil
Procedure 9, a conplaint is sufficient if it conplies with
Rule 8(a)(2). That rule requires only “a short and plain
statenment of the claimshowing that the pleader is entitled to
relief” in order to give the defendant fair notice of what the
claimis and the grounds upon which it rests. Twonbly,
_US at ___, 127 S.Ct. at 1964, 167 L.Ed.2d at 940.
Additionally, in determning the sufficiency of a
conplaint, the court nust accept as true all well-pled factual

all egations and draw all reasonable inferences therefromin the



light nost favorable to the non-noving party. Wrldcom Inc. v.

G aphnet, Inc., 343 F.3d 651, 653 (3d Cr. 2003). Nevertheless,

a court need not credit “bald assertions” or “legal conclusions”

when deciding a notion to dismss. 1n re Burlington Coat Factory

Securities Litigation, 114 F. 3d 1410, 1429-1430 (3d Gr. 1997).

I n considering whether the conplaint survives a notion
to dismss, both the District Court and the Court of Appeals
review whether it “contain[s] either direct or inferential

al l egations respecting all the material elenents necessary to

sustain recovery under sone viable legal theory.” Twonbly,
_uUSsS at 127 S.Ct. at 1969, 167 L.Ed.2d at 945 (quoting

Car Carriers, Inc. v. Ford Mdtor Conmpany, 745 F.2d 1101, 1106

(7th Cr. 1984)(enphasis in original)); Mspel v. State Farm

Mut ual Auto | nsurance Conpany, 2007 W. 2030272, at *1 (3d Gr

July 16, 2007).
FACTS

Based upon the avernents in plaintiffs’ Conplaint,
which | must accept as true under the foregoing standard of
review, the pertinent facts are as follows. At the tinme of the
action giving rise to these clains, plaintiff Arif Atiyeh was the
owner of WOWQutlet, a sole proprietorship real estate business,
| ocated in a building owmed by George Atiyeh at 727 Meadow

Street, Allentown, Pennsylvani a.



In October 2003 plaintiffs purchased a conmerci al
i nsurance policy from defendant National Fire covering the rea
estate business.® Plaintiffs have paid all prem uns and
performed all requirenents under the insurance policy.

On February 16, 2004, the pipes in plaintiffs’ building
froze, which caused water damage to the building and to
plaintiffs’ personal property. Additionally, Arif Atiyeh
suffered a loss fromthe interruption of his business.
| medi ately after becom ng aware of the damage, plaintiffs
notified defendant of their claim After receipt of plaintiffs’
claim defendant initiated an investigation and inspection of
plaintiffs’ real estate and personal property. On March 28,
20074, defendant deni ed coverage of plaintiffs’ |oss.

The insurance policy issued to plaintiff Arif Atiyeh
contains a suit-limtation clause stating that any | egal action
agai nst defendant nust be brought within two years after the date
on which the direct physical |oss or damage occurred.® |n order

to preserve their right to bring action under the suit-limtation

3 Under Pennsyl vani a’s choice of law principles, a claimarising
under an insurance policy is governed by the law of the state in which the
policy was delivered. CAT Internet Services, Inc. v. Providence Washi ngton
| nsurance Conpany, 333 F.3d 138, 141 (2003). The parties do not dispute that
Pennsyl vania | aw applies to this action.

4 Plaintiffs’ Conplaint alleged that defendant deni ed coverage of
plaintiffs’ claimon May 23, 2007. However, in their response to National
Fire's notion to dismiss, plaintiffs adnitted that defendant deni ed coverage
of plaintiffs’ claimon March 28, 2007.

5 Plaintiffs’ Answer to Defendants’ Mdtion to Dismss Plaintiffs’
Conplaint (“Plaintiffs’ Answer”) § 7.
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clause, plaintiffs filed a Praecipe for Wit of Sumons in the
Court of Common Pl eas of Phil adel phia County, Pennsylvania on
January 27, 2006.° Subsequently, the |awsuit was w t hdrawn

w t hout prejudice, and defendant National Fire agreed not to
assert the suit-limtation clause as a defense for a period of
four nonths after rendering its decision on plaintiffs’ claim’

PARTI ES’ CONTENTI ONS

Def endant’s Cont enti ons

Def endant contends that a formal agreenent was reached
between plaintiffs and def endant whereby plaintiffs agreed to
w thdraw their action and defendant agreed to extend the suit
[imtation clause for a period of four nonths after issuing its
decision on plaintiffs’ claim?® Defendant avers that because the
decision to deny plaintiffs’ claimwas rendered on March 28,
2007, plaintiffs had until July 28, 2007 to initiate suit under
the extended suit-limtation clause.

Thus, defendant clainms that plaintiffs’ current suit,
instituted on Septenber 4, 2007, is in breach of the agreenent to
extend the limtation period. Defendant alleges that the
Praeci pe for Wit of Summons, which was voluntarily w thdrawn by

plaintiffs, has no | egal effect and does not satisfy the

6 Plaintiffs' Answer | 8.
7 Plaintiffs’ Answer § 9; Defendant’s notion, Exhibit B.

8 Def endant’s notion, Exhibit D.
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limtation clause. Accordingly, defendant seeks to dism ss
plaintiffs’ breach of contract claim

Next, defendant National Fire argues that plaintiffs’
conclusory allegations are legally insufficient to state a claim
for bad faith. Specifically, defendant avers that there is no
i ndi vi dual cause of action under the Unfair Insurance Practices
Act® (“U PA’) and that an alleged violation of the UPA is not
equivalent to a violation of 42 Pa.C S. A 8§ 8371, which
establishes a cause of action for bad faith. Additionally,
def endant contends that plaintiffs’ Conplaint does not allege any
facts to establish a claimfor bad faith under 42 Pa.C. S. A
§ 8371.

Finally, defendant contends that George Atiyeh is not a
“nanmed i nsured” on the insurance policy and therefore does not
have standing to bring this suit. Specifically, defendant argues
that pursuant to the policy, a party must be naned on the
contract in order to receive insurance proceeds.

Def endant asserts that nmere ownership of the property
is not determnative. Furthernore, defendant avers that George
Atiyeh cannot recover as a beneficiary or as a third party
because the contracting parties did not affirmatively express

that intention in the contract.

9 Act of July 22, 1974, P.L. 589, No. 205, 8§ 1-15, as anended,
40 P.S. 88 1171.1 to 1171.15.
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Plaintiffs' Contentions

Plaintiffs contend that Pennsylvania’ s four-year
statute of limtations on contract clainms should apply in this
case rather than the policy' s suit-limtation clause as anended
by the parties’ extension agreenent. Plaintiffs allege that they
initiated suit within the two-year limtations period by filing a
Praeci pe for Wit of Summons in the Court of Common Pl eas of
Phi | adel phi a County, Pennsylvania on January 27, 2006, before the
original Iimtation provision's expiration on February 16, 2006.

According to plaintiffs, the action was w t hdrawn
w thout prejudice for plaintiffs to refile, in exchange for
defendant’s agreenent to extend the suit-limtation period for an
addi tional four nonths after rendering its decision on
plaintiffs’ claim However, plaintiffs aver that defendant’s
prom se was illusory and that there was no consideration to
support the alleged agreenent to extend the suit-limtation
provi si on.

Therefore, plaintiffs contend that because they
performed all obligations under the policy and their Septenber 4,
2007 action was filed within the applicable four-year limtation
period, the action is tinely.

Next, plaintiffs argue that the Conplaint states a
viabl e bad faith clai munder federal notice pleading

requi renents. Plaintiffs allege that they do not need to support
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their claimwth extensive facts because the Conpl ai nt
sufficiently places defendant on notice of their Bad Faith claim

Finally, plaintiffs contend that George Atiyeh has
standing to bring suit because, as property owner, he is a
potential |oss payee. Specifically, plaintiffs allege that
damage to the buil ding, owned by George Atiyeh, was included in
t he | oss cl ai ned.

DI SCUSSI ON

Suit-Limtation

Under Pennsylvania | aw, breach of contract clains are
generally subject to a four-year statute of limtations.
42 Pa.C. S. A 8§ 5525(a). However, it is well settled in
Pennsyl vani a that a contract provision limting the tinme for
comencenent of a suit to a period that is shorter than the
applicable statute of [imtations is valid and enforceabl e unl ess
it is “manifestly unreasonable.” 42 Pa.C S. A 8§ 5501(a); see

Hospi tal Support Services, Ltd. v. Kenper G oup, Inc.,

889 F.2d 1311, 1315 (3d Gr. 1989); Marshall v. Aetna Casualty &

Surety Conpany, 643 F.2d 151, 152 (3d Cr. 1981); Lardas v.

Nati onwi de | nsurance Conpany, 426 Pa. 47, 51, 231 A 2d 740, 741

(1967).
Pennsyl vani a courts have held that one- and two-year
suit-limtation clauses are valid and reasonable. See

Caln Vill age Associates, L.P. v. Honme I ndemity Conmpany,
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75 F. Supp. 2d 404, 410 (E. D.Pa. 1999), which holds that a two-year

[imtations period is not manifestly unreasonabl e; MEl hiney v.

All state I nsurance Conpany, 33 F.Supp.2d 405, 406 (E. D.Pa. 1999),

whi ch states that a one-year period is reasonable; and Lardas,
426 Pa. at 50, 231 A 2d at 741, which also states that a one-year
l[imtations provision is valid and reasonabl e.

A policy’s limtations period begins to run “fromthe
date of the occurrence of the destructive event insured against.”

Bostick v. ITT Hartford Group, Inc., 56 F.Supp.2d 580, 586

(E.D.Pa. 1999)(citing General State Authority v. Planet |nsurance

Conpany, 464 Pa. 162, 1666, 346 A. 2d 265, 267 (1975)).
In this case, plaintiffs purchased a commerci al
i nsurance policy fromNational Fire in Cctober 2003. The
original policy included a suit-limtation clause, which states:
4. Legal Action Against Us
No one may bring | egal action
agai nst us under this insurance
unl ess:
a. There has been full conpliance
with all of the terns of this
i nsurance; and
b. The action is brought within 2
years after the date on which

the direct physical |oss or
damage occurred.

10 See the comrercial insurance policy which is attached to
defendant’s nmotion as Exhibit A
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The validity of this original limtations clause is not
at issue. Plaintiffs do not contend, as an initial matter, that
the clause is mani festly unreasonable, nor do they present
evi dence to suggest it. Therefore, in light of the foregoing
law, | presune that National Fire' s original suit-limtation
provi sion was valid and enforceable. Rather, the issue in this
matter concerns the four-nonth extension of the suit-limtation
cl ause.

Pennsyl vani a courts have held that parties to an
i nsurance contract may nodify a suit-limtations clause.

Hospi tal Support Services, Ltd., 889 F.2d at 1315. A limtations

period will be altered when the conduct of an insurer constitutes

wai ver or estoppel. Petraglia v. Anmerican Mdtorists |nsurance

Conpany, 284 Pa. Super. 1, 8, 424 A 2d 1360, 1364 (1981).

Wi ver refers to an express decision by the insurer not
to raise the suit-limtation clause as a defense, whil e estoppel
refers to the insurer’s affirmative actions which m sl ead the
insured fromfiling suit within the limtations period.

Conway Vv. State Farm Fire and Casualty Conpany, 1999 W. 545009,

at *3 (E.D.Pa. July 27, 1999)(R Kelly, J.)(quoting Jackson v.

Chubb Group of Insurance Conpanies, 1987 W. 8556, at *3 (E.D. Pa.

March 26, 1987)(Lord, S.J.).
However, a suit-limtation clause will not be deened

wai ved where sufficient time remains for an insured to conmmence
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action before the [imtation period expires. |In Davidson v.

Bret hren Mutual | nsurance Conpany, 2007 W. 2007997, at *6-7

(MD.Pa. July 5, 2007), the district court held that the insurer
did not waive or extend the limtation period, even though the
insurer’s conduct in handling the claimcontinued to the end of
the limtations period, because the plaintiff had sufficient tine
to conmence an action before the limtations period ended.

In the case before nme, the parties expressly negoti ated
an extension of the Iimtation period and canme to an agreenent in
whi ch defendant waived its right to assert the suit-limtation
clause as a defense for a period of four nonths after a decision
was made on plaintiffs’ claim

Plaintiffs aver that the four-nonth extension is
invalid because the agreenent |acked consideration. Plaintiffs
cite no legal authority in support of this argunent.

Rule 7.1(c) of the Rules of Cvil Procedure for the
United States District Court for the Eastern District of
Pennsyl vani a requires that every notion “shall be acconpani ed by
a brief containing a concise statenent of the | egal contentions
and authorities relied upon in support of the notion.”

E.D.Pa.R Giv.P. 7.1(c).
This standard applies to briefs in opposition as well

as briefs in support of a notion. See Anthony v. Snmall Tube

Manuf acturi ng Corporation, 535 F. Supp.2d 506, 511, n.8

-14-



(E.D. Pa. 2007)(Gardner, J). Additionally, plaintiffs contend
that the extension fails because it is an illusory prom se.

Because plaintiffs fail to adequately brief their
argunents as required by Local Rule 7.1(c), defendant’s notion to
di sm ss the breach of contract claimcould be granted as
unopposed. Nevertheless, | briefly address plaintiffs’ argunents
on the merits.

It is clear that consideration does exist in this case.
Pennsyl vani a courts have stated that “consideration consists of a
benefit to the prom sor or a detrinent to the prom see” and “nust

be bargained for as the exchange of the promse.” Stelnmack v.

d en Alden Coal Company, 339 Pa. 410, 414, 14 A. . 2d 127, 128

(1940). Here, the parties expressly exchanged prom ses:
plaintiffs agreed to voluntary withdraw their Praecipe for Wit
of Summons and defendant agreed to waive the suit limtation
clause until four nonths after issuing its decision on
plaintiffs’ claim

Mor eover, the agreenment is not illusory. A promse is

illusory and unenforceable if the promse is conpletely optional

with the promsor. GCeisinger dinic v. DiCuccio,
414 Pa. Super. 85, 91, 606 A 2d 509, 512 (1992). National Fire
agrees to waive the limtation clause for four nonths after it

renders its decision on plaintiffs’ claim This promse is not
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illusory because National Fire s obligations under the extension
agreenent are not optional.

Because suit-limtation clauses in general, and this
one in particular, are enforceable, | conclude that
Pennsyl vania’ s four-year statute of limtations is inapplicable,
and plaintiffs were required to conply with the nodified suit-
[imtation provision.?!

National Fire denied plaintiffs’ insurance claimon
March 28, 2007. Therefore, according to the parties’ express
agreenent, plaintiffs’ right to file suit expired on July 28,
2007. Plaintiffs instituted the current action 38 days |ate on
Septenber 4, 2007. Plaintiffs do not allege that they were

precluded fromfiling a second Praecipe for Wit of Summons in

1 Plaintiffs contend that they fulfilled their obligations under the

suit-limtation clause when they originally filed a Praecipe for Wit of
Sunmons within the two-year limtations period. Defendant argues that
plaintiffs’ voluntary w thdrawal of their January 27, 2006 action does not act
to toll the lintations period and is treated as if it was never fil ed.

VWi | e defendant cites case | aw to support the proposition that an
action which is dismssed without prejudice does not act to toll the statute
of limtations, | amunaware of any case |aw which states that the voluntary
wi t hdrawal of an action does not act to toll an applicable suit-linitation
cl ause. Rather, the Supreme Court of Pennsylvania has held that suit-
[imtation clauses are contractual provisions inposed by the contracting
parties which nodify the statute of limtation. See Lardas, 426 Pa. at 51
231 A 2d at 741-742.

As previously discussed, | conclude that the parties’ agreenment to
extend the linmtation period is valid and enforceable in part because
plaintiffs’ consideration for the nodified limtation provision was to
wi thdraw their action without prejudice to refile, if necessary, once
def endant concluded its investigation and issued a decision on plaintiffs’
claim The benefit or consideration plaintiffs received was the possibility
t hat defendant would pay the claimin whole or in part and that litigation
woul d then be unnecessary.
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state court prior to the expiration of the four-nonth extension.

See Davi dson, 2007 W. 2007997, at *6-7.

Accordingly, | conclude that Count |, plaintiffs’
breach of contract claim is untinely. Therefore, National Fire
| nsurance Conpany of Hartford s Motion to Dismss Plaintiffs’
Complaint is granted to the extent that it seeks dism ssal of
Count |I.

Bad Faith daim

Count 1l of plaintiffs’ Conplaint alleges that
defendant’s actions constitute violations of U PA and
42 Pa.C. S. A § 8371.

U PA prohibits a person fromengaging in an unfair
met hod of conpetition or an unfair or deceptive act or practice
in the insurance business. 40 P.S. 8 1171.4. The United States
Court of Appeals for the Third Circuit has interpreted
Pennsyl vani a | aw as providing no private cause of action under

U PA. Sabo v. Metropolitan Life | nsurance Conpany, 137 F.3d 185,

192 (3d Cir. 1998).

Furthernore, violations of U PA do not establish per se
bad faith conduct because nost of the acts defined as “unfair
met hods of conpetition” and “unfair or deceptive acts or
practices” are not relevant to the question of whether the

el ements of a bad faith claimare satisfied. Di nner v. United
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Servi ces Autonobil e Association Casualty | nsurance Conpany, 29

Fed. Appx. 823, 827 (3d G r. 2002).
The Pennsyl vani a Legi sl ature pronul gated 42 Pa.C. S. A
8§ 8371 creating a cause of action in Pennsylvania insurance |aw

for “bad faith.”® March v. Paradi se Mutual |nsurance Conpany,

435 Pa. Super. 597, 600, 646 A 2d 1254, 1256 (1994).
Section 8371 provides:

In an action arising under an insurance
policy, if the court finds that the insurer
has acted in bad faith toward the insured,
the court nmay take all of the follow ng
actions:

(1) Award interest on the anmount of the
claimfromthe date the clai mwas nade
by the insured in an anount equal to the
prinme rate of the interest plus 3%

(2) Award punitive danages agai nst the
i nsurer.

(3) Assess court costs and attorney
fees agai nst the insurer.

42 Pa.C. S. A, § 8371.

12 The statute does not define bad faith, but has acquired a

uni versal ly accepted neaning in the insurance context:

I nsurance. “Bad Faith” on the part of insurer is any frivolous or
unfounded refusal to pay proceeds of a policy; it is not necessary
that such refusal be fraudulent. For purposes of an action
against an insurer for failure to pay a claim such conduct

i nports a di shonest purpose and neans a breach of a known duty
(i.e., good faith and fair dealing), through some notive of self-
interest or ill will; mere negligence or bad judgnent is not bad
faith.

Terl etsky v. Prudential Property and Casualty | nsurance Conpany,
437 Pa. Super. 108, 125, 649 A 2d 680, 688 (1994).
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An insured’s claimfor bad faith brought under § 8371
i's independent of an underlying contract claim because the
| anguage of the statute does not indicate that success on the
contract claimis a prerequisite for success on the Bad Faith
claim?®® March, 435 Pa.Super. at 602, 646 A 2d at 1256.
Accordingly, a claimfor bad faith can survive even if a

plaintiff’s breach of contract claimis barred by the policy’s

[imtation provision. 1d.; see also Margolies v. State FarmFire

and Casualty Conpany, 810 F. Supp. 637, 642 (E.D.Pa. 1992).

G ting Pennsylvani a case | aw, defendant contends that
plaintiffs have insufficiently pled their Bad Faith clai mbecause
t hey have not alleged detailed facts. Under Pennsylvania s fact-
pl eadi ng standard, “the pleader nust define the issues; every act
or performance essential to that end nust be set forth in the

conplaint.” Santiago v. Pennsylvania National Mitual Casualty

| nsurance Conpany, 418 Pa. Super. 178, 185, 613 A 2d 1235, 1238

(1992).

13 The Suprene Court of Pennsylvania has held that clainms brought
under 42 Pa.C.S. A 8§ 8371 are subject to a two-year statute of limtations
pursuant to 42 Pa.C S. A 8 5524, but the court did not specify when the cause
of action accrues. Ash v. Continental Insurance Conpany, 593 Pa. 523, 536,
932 A 2d 877, 884 (2007).

The Third Circuit Court of Appeals has predicted that the
Pennsyl vani a Suprene Court would find that the Iimtations period beings to
run when coverage is denied. Sikirica v. Nationw de |nsurance Conpany, 416
F.3d 214, 224-225 (3d Cr. 2005).

Nati onal Fire does not contend that plaintiffs’ Bad Faith claimis
untimely. | note that National Fire denied plaintiffs’ claimon March 28,
2007 and plaintiffs instituted the current action on Septenber 4, 2007.
Therefore, plaintiffs’ 8§ 8371 cause of action was filed well within the two-
year limtations period.
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However, in federal court, state pleading requirenents

do not apply. See Stroud v. Abington Menorial Hospital,

546 F. Supp.2d 238, 246 (E.D.Pa. 2008). Under the notice pleading
standard of the Federal Rules of Civil Procedure, a conplaint
must include “a short and plain statenment of the clai mshow ng
that the pleader is entitled to relief.” Fed. RCv.P. 8(a). A
conplaint alleges sufficient facts if it puts the defendant on
notice of the essential elenents of the plaintiff’s cause of

action. Nam v. Fauver, 82 F.3d 63, 65 (3d Cr. 1996).

To establish a claimof bad faith, a plaintiff nust
denonstrate that the insurer (1) |acked a reasonabl e basis for
denyi ng benefits and (2) knew or recklessly disregarded its |ack

of a reasonable basis. Toy v. Mtropolitan Life |Insurance

Conpany, 593 Pa. 20, 31, 928 A 2d 186, 193 (2007); Terletsky, 437
Pa. Super. at 125, 649 A 2d at 688.

In federal court, a plaintiff states a sufficient claim
if the conplaint avers basic facts regarding the insurance
policy, loss, and denial of claimas well as allegations that the

i nsurer acted unreasonably. See Scarpato v. Allstate |Insurance

Conpany, 2007 W. 172341, at *5 (E.D.Pa. January 23, 2007) (Yohn,
S.J.), which held that the conplaint sufficiently pled a bad
faith claimunder the federal notice pleading requirenent because
the court could infer fromplaintiff’s allegations that the

I nsurance conpany was unreasonable in denying plaintiff’s claim
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The al l egations included that the i nsurance conpany failed to
conduct a reasonabl e investigation and asserted policy defenses
W t hout a reasonabl e basi s.

In Mezzacappa v. State Farm | nsurance Company, 2004 W

2900729, at *1-2 (E.D.Pa. Decenber 14, 2004)(Sanchez, J.), the
district court held that plaintiff was not required to pl ead
detailed facts and that plaintiff’s avernents were sufficient to
state a Bad Faith claim The avernents were that the insurer’s
deni al was unreasonabl e, |acked sufficient basis, and violated
the ternms of the insurance contract.

National Fire contends that plaintiffs have not
sufficiently pled a Bad Faith clai munder 8 8371 because an
all eged violation of UPA is not equivalent to a claimof bad
faith and because plaintiffs have not alleged detailed facts to
support their claim

Wi le violations or alleged violations of U PA do not

constitute bad faith conduct per se, see D nner, supra,

plaintiffs are not required to state facts in sufficient detai
to prove the claimin their Conplaint under the Federal Rules of
Cvil Procedure. Even under the less stringent notice pleading
requi renent, however, | conclude that plaintiffs have not
sufficiently alleged facts to establish a claimof bad faith.
Plaintiffs aver that they entered into an insurance

contract wth defendant, that they suffered a covered | oss from
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wat er damage, and that defendant is required to indemify their

| 0ss. However, unlike the insureds in Scarpato and Mezzacappa,

plaintiffs have not nade any allegations that defendant’s
i nvestigation was unreasonabl e, that the denial of the claimwas
unr easonabl e, or that defendant |acked a sufficient basis for

denying the claim See Scarpato, 2007 W. 172341, at *5;

Mezzacappa, 2004 W 2900729, at *1-2.

For the forgoing reasons, | conclude that Count II
plaintiffs’ Bad Faith claim is insufficient to state a claimon
which relief can be granted. Accordingly, | dismss Count Il of
plaintiffs’ Conplaint without prejudice for plaintiff Arif Atiyeh
to file an anmended conpl aint nore specifically pleading the Bad
Faith claimunder 42 Pa.C. S. A § 8371

Standi ng of plaintiff George Atiyveh

Finally, defendant contends that George Atiyeh does not
have standing to bring suit because he is not a “naned insured”
on the insurance policy. Plaintiffs argue that CGeorge Atiyeh is
the owner of the building, which is part of the clained | oss, and

that as the property owner he is a potential |oss payee.

14 Plaintiffs rely on Gallatin Fuels, Inc. v. Westchester Fire

| nsurance Conpany, where the court denied Defendant’s Mdtion to Dismiss
because the defendant did not cite any persuasive authority to support its
position that the plaintiff, as a | oss payee with rights independent of the

i nsured, did not have standing to sue. 2006 U.S. Dist. LEXIS 36027, at *11-12
(WD. Pa. June 2, 2006)(Anbrose, C.J.), reversed in part on other grounds,
Gallatin Fuels, Inc. v. Wstchester Fire |Insurance Conpany, 244 Fed. Appx. 424
(3d Cr. 2007).

However, in Gallatin Fuels, Inc., the Third Grcuit stated that
the plaintiff was named as a | oss payee in the insurance policy.
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Under Pennsylvania |l aw, an insurance policy only
benefits the parties to the contract or the nanmed insured.

Banos v. State Farm | nsurance Conpany, 2007 WL 2972600, at *3

(E.D. Pa. Cctober 10, 2007)(Sanchez, J.). Furthernore, the terns
of the contract, not ownership, determ ne whether an insurer is

obligated to an individual. MDvitt v. Pymatuning Mitual Fire

| nsurance Conpany, 303 Pa. Super. 130, 134-135, 449 A 2d 612,

614- 615 (1982). Moreover, Pennsylvania s Bad Faith statute
limts recovery to insureds under the insurance policy. 1In
Banos, 2007 WL 2972600, at *5, District Judge Sanchez interpreted
42 Pa.C. S. A 8 8371 as being restricted to cases in which “the
insurer has acted in bad faith toward the insured”.

Additionally, in order for a third party beneficiary to
have standing to recover on a contract, both contracting parties
must have expressed an intention that the third party be a
beneficiary, and that intention nust have affirmatively appeared

in the contract itself. Scarpitti v. Wborg, 530 Pa. 366, 370,

609 A 2d 147, 149 (1992)(citing Spires v. Hanover Fire |Insurance

Conpany, 364 Pa. 52, 57, 70 A .2d 828, 830-831 (1950)).
The insurance policy lists WOWCQutlet as the only naned
insured. Plaintiffs allege that Arif Atiyeh was the owner of the

sole proprietorship real estate business trading as WOW Qut | et.

244 Fed. Appx. at 427. Here, the insurance policy does not name George Atiyeh
as a | oss payee.
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Plaintiffs do not allege that George Atiyeh is the
owner or operator of WOWQutlet. George Atiyeh is not a party to
the insurance contract; he is not included in the policy as a
named i nsured; and the contract does not express the parties’
mut ual intention to nmake George Atiyeh a third party beneficiary.

Additionally, the insurance policy does not name CGeorge
Atiyeh as a | oss payee. See Banos, 2007 W. 2972600, at *5. As a
result, George Atiyeh cannot recover on a bad faith claim
Therefore, | conclude that George Atiyeh does not have standi ng,
and | dismss himas a party to this action.

CONCLUSI ON

For all the foregoing reasons, | grant National Fire
| nsurance Conpany of Hartford s Motion to Dismss Plaintiffs’
Conpl ai nt without prejudice for plaintiff Arif Atiyeh to re-plead
his bad faith claimwth nore specificity under 42 Pa.C S. A

§ 8371.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ARI F ATI YEH, )
trading as WOW Qut | et; )
and GECRGE ATI YEH, )
) Civil Action

Plaintiffs ) No. 07-cv-04798
)
VS. )
)
NATI ONAL FI RE | NSURANCE COMPANY )
OF HARTFORD; )
and CNA, )
)
Def endant s )

ORDER

NOW this 30th day of Septenber 2008, upon
consideration of National Fire Insurance Conpany of Hartford' s
Motion to Dismiss Plaintiffs’ Conplaint, which notion was filed
on Novenber 21, 2007; upon consideration of plaintiffs’ Answer to
Def endants’ Mdtion to Dismss Plaintiffs Conplaint, which
response was filed on January 25, 2008; upon consideration of
National Fire Insurance Conpany of Hartford s Reply to
Plaintiffs’ Response to the Motion to Dismss Plaintiffs
Compl aint, which reply was filed on February 4, 2008; upon
consideration of the briefs of the parties; and for the reasons

articulated in the acconpanyi ng Menorandum

| T IS ORDERED that National Fire Insurance Conpany of

Hartford’'s Motion to Dismss Plaintiffs’ Conplaint is granted.
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| T IS FURTHER ORDERED t hat Count | alleging Breach of

Contract is dismssed fromplaintiffs’ Conplaint.

| T IS FURTHER ORDERED that Count Il alleging a Bad

Faith claimis dismssed fromplaintiffs’ Conplaint wthout
prejudice for plaintiff Arif Atiyeh to anend his Bad Faith claim

T 1S FURTHER ORDERED that plaintiff George Atiyeh is

dism ssed as a party to this action, and the Cerk of Court shal
mar k the docket accordingly.

| T IS FURTHER ORDERED that plaintiff Arif Atiyeh

trading as WowW Qutlet, shall have until on or before Cctober 31,
2008 to file an anmended conplaint nore specifically alleging his
Bad Faith claimin Count 11, consistent with the acconpanyi ng
Menorandum Failure to file an anended conpl ai nt by Cctober 31,
2008 may result in dismssal of this action for |ack of
prosecuti on.

BY THE COURT:

/s/ Janmes Knoll Gardner

Janmes Knol | Gardner
United States District Judge
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